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STATE OF NORTH CAROLINA  IN THE GENERAL COURT OF JUSTICE 
          SUPERIOR COURT DIVISION  
COUNTY OF MECKLENBURG             12-CVS-3339 
 
OCCUPY CHARLOTTE, a North ) 
Carolina Unincorporated Association, ) 
WILLIAM EDWARD ALBRITTON, III, ) 
MICHAEL GALLOWAY WOOD, JR., ) 
ERIC EDWARD DOW, JASON RYAN ) 
DOW, JAMES OVERTON CONNELL, ) 
MICHAEL ZYTGOW, SCOTTIE LYNN ) 
WINGFIELD, and RONALD  ) 
RANDOLPH MEAD, )   
  )  
 Plaintiffs, )   
 )   
v. )   
                                                          )   
CITY OF CHARLOTTE, A Municipal ) 
Corporation of the State of North     )  
Carolina, ) 
 )         
 Defendant. ) 
  )  
 ) 

 

PLAINTIFFS’ MEMORANDUM IN SUPPORT OF THEIR MOTION FOR A 
TEMPORARY RESTRAINING ORDER AND, AFTER HEARING, A PRELIMINARY 

AND PERMANENT INJUNCTION 
 

I. Introduction 
 
 “Freedom of speech . . . [is one] of the great bulwarks of liberty and therefore 

shall never be restrained, but every person shall be held responsible for [its] abuse.”  

N.C. Const. Art. I, § 14.  The drafters of North Carolina’s Constitution left no room for 

doubt about their ironclad commitment to free speech, regardless of the cause being 

advanced or viewpoint being expressed.  Yet today the Defendant City of Charlotte 

(“Charlotte”) has decided to punish a single group of citizens, Occupy Charlotte, 
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because its leaders do not like the group’s message or its methods of peaceful 

demonstration.  Through this action, Occupy Charlotte and its co-plaintiffs (collectively, 

“Plaintiffs”) seek to protect from interference fundamental human rights such as freedom 

of speech, freedom to petition the government, and freedom of association and 

assembly guaranteed them by Sections 12 and 14 of the North Carolina Constitution.  

Given the efforts of the Defendant in amending Chapter 15 of its Ordinances in order to 

specifically target Plaintiffs’ activities and in dismantling Plaintiffs’ shelters, it is apparent 

that Defendant is intent on ending Plaintiffs’ protests.  Plaintiffs have already suffered 

and continue to suffer irreparable harm in the continued denial of their fundamental 

rights, and the safety of Plaintiffs and other protestors will be placed at risk should a 

Temporary Restraining Order not be issued pending a Preliminary Injunction hearing, 

which will allow the court to address Plaintiffs’ claims. 

 Plaintiffs have gathered to protest and seek redress of their grievances from the 

government.  As their protest, Plaintiffs have for several months occupied the lawn at 

Old City Hall.  The Old City Hall lawn is a uniquely appropriate venue for their protest; it 

is both a traditional public forum, and by enactment of the City Council, it is a locale 

dedicated to free speech and public political assembly.  See CHARLOTTE, N.C., CODE § 

19-303(a) (2004) (naming the Old City Hall lawn specifically as a site where picketing 

and protesting may occur.)  As the name “Occupy Charlotte” makes clear, the 

occupation of the Old City Hall lawn is not just integral to Plaintiffs’ expression of their 

grievances; it is their protest.  Plaintiffs intend and desire to continue their peaceful 

protest.  Through this action, they seek a temporary restraining order and, after a 

hearing, a preliminary injunction to enjoin Defendant from enforcing against Plaintiffs 
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and other protestors at the Old City Hall lawn any statute, regulation, or guideline that 

would unlawfully or unconstitutionally interfere with, abridge, or regulate Plaintiffs’ 

exercise of their free speech, assembly, association, or petitioning rights at the Old City 

Hall lawn.  Specifically, Plaintiffs seek to enjoin Plaintiffs from enforcing City of Charlotte 

Ordinance Number 4813 (“the “anti-camping ordinance”).  Plaintiffs also seek a 

declaratory judgment proclaiming the anti-camping ordinance to be unconstitutional on 

its face and as applied, in whole or in part. 

II. Summary of Argument 

By passing and enforcing the anti-camping ordinance, Defendant has denied 

Plaintiffs free speech and assembly rights, as well as their rights to due process and to 

be free from unreasonable searches and seizures.  The anti-camping ordinance has 

allowed Defendant to arrest Occupy Charlotte participants while they were peacefully 

seeking redress for their grievances from their government on public land and in a 

traditional public forum, in violation of Article 1, Sections 12 and 14 of the North Carolina 

Constitution. As a result, Plaintiffs have suffered, and continue to suffer, irreparable 

harm by being restrained from exercising their constitutional rights in the only effective 

manner in which they can communicate their message: by literally occupying the Old 

City Hall lawn and creating a functional direct democracy to demonstrate the possibility 

of creating a more just, democratic, and economically egalitarian society.  Furthermore, 

because Plaintiffs can show that Defendant has infringed upon their most fundamental 

rights without a compelling governmental interest, Plaintiffs will likely succeed on the 

merits of their case.  Accordingly, Plaintiffs respectfully ask this court to grant their 
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motion for a temporary restraining order and, after a hearing, a preliminary and 

permanent injunction. 

North Carolina law dictates in favor of granting the temporary restraining order 

and injunction in order to protect Plaintiffs’ constitutional rights.  Defendant specifically 

identified the Old City Hall lawn as a place where citizens may picket and protest.  See 

CHARLOTTE CODE § 19-303(a).  This is consistent with the freedom of expression 

protections to free speech, as well as protected symbolic expressions of such speech, 

in the North Carolina Constitution.  In fact, Plaintiffs’ use of a traditional public forum to 

peacefully express their political views is a textbook example of the proper exercise of 

the right to free expression.  Yet the anti-camping ordinance specifically targets 

Plaintiffs by making their specific form of symbolic expression illegal.  In North Carolina, 

the right to protest the administration of public affairs is fundamental.  State v. Wiggins, 

272 N.C. 147, 157, 158 S.E.2d 37, 45 (1967).  When a statute infringes upon a 

fundamental right or singles out a specific group of people for special treatment, the 

court must apply strict scrutiny to determine whether the statute is constitutional.  See 

Texfi Indus., Inc. v. City of Fayetteville, 301 N.C. 1, 11, 269 S.E.2d 142, 149 (1980) 

(citing Kramer v. Union Free Sch. Dist. No. 15, 385 U.S. 621, 89 S. Ct. 1886, 23 L. Ed. 

2d 583 (1969); Shapiro v. Thompson, 394 U.S. 618, 89 S. Ct. 1322, 22.L. Ed. 2d 600 

(1969); Bolling v. Sharpe, 347 U.S. 497, 74 S. Ct. 693, 98 L. Ed. 884 (1954)).  To satisfy 

strict scrutiny, the government must demonstrate that the law in question is “necessary 

to promote a compelling governmental interest.”  Id.  In this case, Defendant has 

infringed upon Plaintiffs’ fundamental right to peaceful free expression in a public forum 
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with no compelling governmental interest.  The only way to remedy such harm is 

through injunctive and declaratory relief, and Plaintiffs ask the court to grant them both. 

III. Facts 

The Occupy Movement 

 The Occupy Movement is a people-powered movement that began with Occupy 

Wall Street in Liberty Square in Manhattan’s Financial District in New York City on 

September 17, 2011.  It spread to more than 100 major cities and hundreds of 

additional communities in the United States, and to more than 1,500 cities globally.  The 

movement aims to expose how the wealthiest one percent of people is writing the rules 

of a global economy unfair to the other ninety-nine percent.  The Occupy protestors 

have come to protest and petition the government for more economic equality.  A core 

purpose of the Occupy Movement is to bring awareness to the government and fellow 

citizens of the concerns about the United States’ political process and economic policy 

through symbolic, around-the-clock, peaceful protests known as “occupations.” 

 The Occupy Movement employs direct democracy with the aim of equalizing the 

power of individual voices.  This direct democracy is not only functional, but is itself 

symbolic of the more just society and more egalitarian economic policies for which the 

Occupy Movement stands.  Occupy groups utilize a “people’s assembly” or “general 

assembly,” modeled after the “people’s assembly” used by Occupy Wall Street, to 

facilitate collective decision-making in an open, participatory, and non-binding manner. 

 The Occupy protestors’ twenty-four-hours-per-day/seven-days-per-week actual, 

physical occupation of a portion of the city in which they are located is a core 

component of the message of the Occupy Movement.  Protestors establish a tent city to 
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express their message.  The tents are setup side-by-side and remain standing around 

the clock.  The tents are a symbolic expression of the ninety-nine percent reclaiming the 

city from the one percent, and of the hope for a more just and equal society that other 

forms of protest simply could not communicate.  In short, the tent cities are the protest.  

They identify each city’s protestors as part of a worldwide movement, and no other form 

of speech or expressive conduct could relate the same message. 

Occupy Charlotte 

 Occupy Charlotte was an established tent city located on the lawn at Old City 

Hall until it was forcibly destroyed by Defendant.  Like the tent cities in other locations 

around the world, literal occupation of the lawn twenty-four hours per day is a core 

component of the Occupy Charlotte movement and a critical message the Occupy 

Charlotte protestors seek to communicate to the government.  The tent city is not 

merely a symbol, but functions as an exemplar community demonstrating the protestors’ 

vision of a more just and equal society.  Physically occupying the Old City Hall lawn, 

including by sleeping overnight in the tent city, is the only effective manner in which an 

Occupy Charlotte member can express their message of taking back the City to create 

a more just, economically egalitarian society. 

 The Old City Hall lawn tent city expresses the Occupy Charlotte protestors’ 

statement of the ninety-nine percent taking back the City of Charlotte, and of the hope 

for a more just and economically equal society in a way that other forms of protest could 

not express.  It also clearly identifies Occupy Charlotte as part of the larger Occupy 

Movement in a manner that other forms of protest cannot.  Marching, delivering 

speeches, displaying signs, and other forms of protest cannot communicate the 
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message of taking back the City of Charlotte, and demonstrating the possibility of a 

more just and equal society, in the manner that Occupy Charlotte’s tent city and around-

the-clock protest communicates.  The tent city also symbolizes reclamation of the city 

by the ninety-nine percent, and no other form of protest could accomplish this. 

 Occupy Charlotte utilizes a direct democracy with the aim of equalizing the power 

of individual voices.  This direct democracy is not only functional, but is itself symbolic of 

the more just society for which the Occupy Movement stands.  Occupy Charlotte uses a 

“general assembly” to facilitate collective decision-making in an open, participatory, and 

non-binding manner. 

 The Old City Hall lawn location is also fundamental to the Occupy Charlotte 

message.  Locating the tent city in the center of the city communicates a message 

about the economic policies of the city, state, and country that could not be 

communicated as effectively in another location.  There is no alternative location in 

Charlotte in which Occupy Charlotte members can effectively communicate their 

message or petition the government. 

 Occupy Charlotte is universally recognized as a peaceful protest.  There has 

been no violence, nor any threat of violence by Occupy Charlotte participants.  The 

protest has caused no disruption to Charlotte.  In fact, Charlotte’s officials have publicly 

acknowledged that Occupy Charlotte protestors have been cooperative, have respected 

the park, and have enthusiastically aided in cleanup efforts. 

 The City of Charlotte Code specifically identifies the Old City Hall lawn as a 

public forum where protesters may gather, see CHARLOTTE CODE § 19-303(a), and 
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Occupy Charlotte peacefully and continuously occupied the lawn from October 1, 2011 

to January 30, 2012.  

IV. Argument 

Legal Standard 

 A court may issue a temporary restraining order to “preserve the status quo 

pending judicial resolution of a plaintiff’s claim.”  Augur v. Augur, 356 N.C. 582, 590, 573 

S.E.2d 125, 131 (2002) (citing Seaboard Air Line R.R. v. Atl. Coast Line R.R., 237 N.C. 

88, 94, 74 S.E.2d 430, 434 (1952); Roberts v. Madison Cnty. Realtors Ass’n, 344 N.C. 

394, 400, 474 S.E.2d 783, 788 (1996)).  In order to obtain a preliminary injunction, a 

plaintiff must show that he is likely to succeed on the merits of his case and 

demonstrate that he is likely to suffer irreparable harm absent the injunction. See A.E.P. 

Indus., Inc. v. McClure, 308 N.C. 393, 401, 302 S.E.2d 754, 759 (1983) (quoting 

Investors, Inc. v. Berry, 293 N.C. 688, 701, 239 S.E.2d 566, 574 (1977)).  Finally, the 

Court may issue an injunction if it determines the injunction is necessary to protect the 

plaintiff’s rights during litigation.  Id. 

A. Plaintiffs Are Likely To Succeed on the Merits of Their Case. 

1.) The anti-camping ordinance is facially unconstitutional because it is so vague as to 
fail to impart notice to a person of ordinary intelligence with reasonable precision of 
what conduct is prohibited. 

A statute criminalizing conduct that was previously legal must impart notice of the 

acts being criminalized to a person of common intelligence.  See G.I. Surplus Store, Inc. 

v. Hunter, 257 N.C. 206, 211, 125 S.E.2d 764, 768 (1962) (quoting Connally v. Gen. 

Constr. Co., 269 U.S. 385, 391, 46 S.Ct. 126, 127, 70 L.Ed. 322 (1926)).  “An act will be 

declared unconstitutional and its enforcement will be enjoined when it clearly appears 
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either that the property or fundamental human rights are denied in violation of 

constitutional guarantees.”  Id. at 214 (quoting Roller v. Allen, 245 N.C. 516, 518, 96 

S.E.2d 851, 854 (1957)).   

As set forth in the Complaint and Affidavits, there has been ample confusion 

regarding the nature and scope of the anti-camping ordinance.  Defendant’s police 

officers were unable or unwilling to provide Occupy Charlotte members with guidance 

as how to comply with the ordinance, and overtime, have expanded their definition of 

camping activities.  As recently as last week, the information tent, which was originally 

allowed to stay after the 30 January 2012 sweep, was removed surreptitiously by the 

Defendant in the middle of the night last week.   

The statute itself only prohibits tents “used for sleeping accommodation 

purposes.”  That standard is so vague as to defy description absent criteria in the 

statute itself.  In the alternative, if the anti-camping ordinance is clear to the Court, 

Plaintiffs are entitled to a Temporary Restraining Order prohibiting the Defendant from 

enforcing the ordinance beyond the Court’s interpretation, as such enforcement 

immediately and irreparably infringes upon the Plaintiffs’ free speech and right of 

assembly civil rights.   

2.) The Anti-Camping and assembly Ordinance is unconstitutional as applied to 
Plaintiffs because it violates their free speech assembly rights under the North Carolina 
Constitution. 
 
 Because it restrains Plaintiffs’ constitutional rights to free speech and assembly, 

the anti-camping ordinance must be subjected to strict scrutiny, and it fails the test.  

Strict scrutiny is applied when a law impedes the exercise of a fundamental right.  See 

Stephenson v. Bartlett, 355 N.C. 354, 377, 562 S.E.2d 377, 393 (2002) (quoting White 
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v. Pate, 308 N.C. 759, 766, 304 S.E.2d 199, 204 (1983)).  “A fundamental right is a right 

explicitly or implicitly guaranteed to individuals by the United States Constitution or a 

state constitution.”  Comer v. Ammons, 135 N.C. App. 531, 539, 522 S.E.2d 77, 82 

(1999) (citing Griswold v. Conn., 381 U.S. 479, 85 S. Ct. 1678, 14 L. Ed. 2d 510 

(1965)).  In order to satisfy strict scrutiny, the government must demonstrate that the 

statute in question “is necessary to promote a compelling governmental interest.”  Texfi 

Industries, Inc., 301 N.C. at 11, 269 S.E.2d at 149.  The restriction must also be 

narrowly tailored to achieve the governmental interest.  In re Investigation into Death of 

Cooper, 200 N.C. App. 180, 190, 683 S.E.2d 418, 426 (2009) (quoting Globe 

Newspaper Co. v. Superior Court, 457 U.S. 596, 606-07, 102 S. Ct. 2613, 2620, 73 L. 

Ed. 2d 248, 257 (1982)). 

 Plaintiffs’ rights to assembly and free speech are clearly set forth in Sections 12 

and 14 of the North Carolina Constitution.  Consequently, Defendant must show that the 

anti-camping ordinance is necessary to advance some compelling interest, a burden 

they cannot bear.  

 The anti-camping ordinance is not necessary to advance any of the interests 

Charlotte claims to be safeguarding.  The preamble to the anti-camping ordinance 

contains the usual boilerplate language whereby the Defendant attempts to justify its 

ordinance.  However, Defendant cannot identify any safety issue, any health issue, nor 

any other compelling issue to justify the infringement upon the Plaintiffs’ symbolic, 

expressive free speech and assembly rights.  

See State v. Ballance, 229 N.C. 764, 769, 51 S.E.2d 731, 734 (1949) (noting that 

the provisions in the Declaration of Rights are “fundamental guaranties [that] are very 
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broad in scope, and are intended to secure to each person subject to the jurisdiction of 

the State extensive individual rights, including that of personal liberty”); Kiser v. Kiser, 

325 N.C. 502, 510, 385 S.E.2d 487, 491 n.3 (1989) (noting that “[t]he introduction to 

article I of the North Carolina Constitution of 1971 reflects the special status of the 

fundamental rights protected therein”). “Our Constitution is more detailed and specific 

than the federal Constitution in the protection of the rights of its citizens.”  Corum v. 

Univ. of North Carolina, 330 N.C. 761, 783, 413 S.E.2d 276, 290 (1992).  Indeed: 

The Declaration of Rights was passed by the Constitutional Convention on 
17 December 1776, the day before the Constitution itself was adopted, 
manifesting the primacy of the Declaration in the minds of the framers. 
The fundamental purpose for its adoption was to provide citizens with 
protection from the State's encroachment upon these rights. 
Encroachment by the State is, of course, accomplished by the acts of 
individuals who are clothed with the authority of the State. The very 
purpose of the Declaration of Rights is to ensure that the violation of these 
rights is never permitted by anyone who might be invested under the 
Constitution with the powers of the State. 

 

Id. at 782-83 (emphasis added; internal citations omitted).  The state courts “remain free 

to interpret their own constitutions in any way they see fit, including constructions which 

grant a citizen rights where none exist under the federal Constitution.”  State v. Jackson, 

348 N.C. 644, 648, 503 S.E.2d 101, 103-04 (1998). 

          The North Carolina Constitution, like other state constitutions, has a rich history 

that predates the federal constitution, and state courts often give a more expansive 

reading to the same rights.  See Exum, James G., Jr., “Rediscovering State 

Constitutions,” 70 N.C. L. Rev. 1741 (Sept. 1992); Martin, Harry C., “The State as a 

‘Font of Individual Liberties’: North Carolina Accepts the Challenge,” 70 N.C. L. Rev. 
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1749 (Sept. 1992). As stated by former Justice William Brennan of the United States 

Supreme Court: 

It is simply that decisions of the [United States Supreme] Court are not, 
and should not be dispositive of questions regarding rights guaranteed by 
counterpart provisions of state law.  Accordingly, such decisions are not 
mechanically applicable to state law issues, and state court judges and 
the members of the bar seriously err if they so treat them. 

 

Brennan, William J., Jr., “State Constitutions and the Protection of Individual Rights,” 90 

Harv. L. Rev. 489, 502 (1977). 

                The obligation of the state court to make an independent judgment on an 

individual right is especially clear when, as here, the wording of the state constitution 

signifies a higher level of protection.  For example, the North Carolina freedom of 

speech protection is found at the beginning of the Constitution, in the Declaration of 

Rights in Article I — and not in an amendment adopted later, as with the United States 

Constitution —  and reads:   

Sec. 14.  Freedom of speech and press.  Freedom of speech and of the 
press are two of the great bulwarks of liberty and therefore shall never be 
restrained, but every person shall be held responsible for their abuse. 

 

                The very wording of the free speech provision, thus, declares a greater 

importance and commitment than appears in the federal document.   

Moreover, the free speech section, which is the basis for the freedom of association, is 

supported by other state constitution provisions on free elections, the right to vote for all 
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offices, and the right of all citizens to run for office, which are not found in any form in 

the federal document.   

The importance of the free speech provision is illustrated by the North Carolina 

Supreme Court’s recognition in Corum v. University of North Carolina, 330 N.C. 761, 

781-82, 413 S.E.2d 276, 289 (1992), of a citizen’s direct claim against the state for 

violation of the constitutional right.  “The North Carolina Constitution is the people’s 

timeless shield against encroachment on their civil rights.”  Martin, “The State as a ‘Font 

of Individual Liberties’: North Carolina Accepts the Challenge,” supra, at 1757.   

                Further, because state constitutions preceded the federal constitution they 

often “contain more detailed protections for the individual and, in some cases, 

protections which have no parallel in the federal document.”  Exum, James G., Jr., 

“Rediscovering State Constitutions,” supra, at 1741.  “[S]tate constitutions generally 

contain a longer list of individual rights than the Federal Constitution, and their language 

is generally richer, more detailed, and more specific than that of the federal document.”  

Id. at 1746.  Exum notes, for example, that the North Carolina Constitution includes a 

Declaration of Rights, as the very first article, with 36 discrete provisions.  “While the Bill 

of Rights speaks in terms of prohibitions against government action, the North Carolina 

‘Declaration of Rights,’ like similar articles in other state constitutions, speaks positively 

and contains broad grants of power to the people.”  Id. at 1746-47.  The North Carolina 

Constitution also, in Article I, Section 36, declares that the specific enumeration of rights 

“shall not be construed to impair or deny others retained by the people.”   
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B. Plaintiffs Have Suffered and Will Continue To Suffer Irreparable Harm Absent 
an Injunction. 
 

Plaintiffs have contemporaneously requested a temporary restraining order to 

preserve the status quo while this Court considers their claims. Plaintiffs seek to 

vindicate their rights under the First Amendment, rights that rank among the most 

fundamental in our society.   

 “The loss of First Amendment freedoms, for even minimal periods of time, 

unquestionably constitutes irreparable injury.” Elrod v. Burns, 427 U.S. at 373; Johnson 

v. Bergland, 586 F.2d 993, 995 (4th Cir.1978) (“Violations of first amendment rights 

constitute per se irreparable injury.”); Lytle v. Brewer, 73 F. Supp.2d 615, 620 (E.D. Va. 

1999) (citing Elrod for the proposition that “[i]t is clearly established that a loss [of] First 

Amendment rights, even temporarily, constitutes irreparable injury”). The threat to 

Plaintiffs is imminent and requires injunctive relief. “[W]henever there is a possibility that 

constitutionally protected rights will be infringed by the chilling of free speech, the public 

interest weighs in favor of protecting the constitutional rights of the people.” (citing Elrod 

v. Burns, 427 U.S. 347, 373, 96 S.Ct. 2673, 49 L.Ed.2d 547 (1976). 

 As previously stated, the occupation of the lawn at Old City Hall is not merely an 

element of Plaintiffs’ protest, it is their protest.  The Occupy Movement cannot possibly 

communicate its message effectively unless its participants actually occupy a public 

space.  The occupation itself is a form of symbolic speech representing the ninety-nine 

percent of society reclaiming a city previously controlled by the one percent.  Plaintiffs’ 

tent city, governance by direct democracy, and peacefully petitioning the government for 

redress of their grievances around the clock are not things that could be demonstrated 
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from the comfort of their homes.  By forcibly ejecting Plaintiffs from the lawn, Charlotte 

has chilled their exercise of fundamental rights, a violation for which there is no 

adequate remedy except allowing Plaintiffs to resume their peaceful protest.  Plaintiffs 

continue to be irreparably harmed each day the anti-camping ordinance remains in 

effect because they are being denied their constitutional rights.  As a result, they are 

entitled to injunctive relief. 

V. Conclusion 

 For all of the reasons set forth above, Plaintiffs respectfully request that the Court 

grant their Motion for a Temporary Restraining Order, and, After Hearing, a Preliminary 

Injunction, and that it enter the relief prayed for in the Complaint. 

 Respectfully submitted, this the 24th day of February, 2012 
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