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STATE OF NORTH CAROLINA  IN THE GENERAL COURT OF JUSTICE 
          SUPERIOR COURT DIVISION  
COUNTY OF MECKLENBURG             12-CVS-3339 
 
OCCUPY CHARLOTTE, a North ) 
Carolina Unincorporated Association, ) 
WILLIAM EDWARD ALBRITTON, III, ) 
MICHAEL GALLOWAY WOOD, JR., ) 
ERIC EDWARD DOW, JASON RYAN ) 
DOW, JAMES OVERTON CONNELL, ) 
MICHAEL ZYTGOW, SCOTTIE LYNN ) 
WINGFIELD, and RONALD  ) 
RANDOLPH MEAD )   
  ) Memorandum in Support of Plaintiffs’ 
 Plaintiffs, ) First Cause of Action   
 ) (Procedural Due Process)  
v. )   
                                                          )   
CITY OF CHARLOTTE, A Municipal ) 
Corporation of the State of North     )  
Carolina, ) 
 )         
 Defendant. ) 
  )  
 ) 

Argument 

The City Council’s use of Rule 5(c)(3) of the City Council’s Rules of Procedure to ban 

any public comment from members of the Occupy movement on the subject of the proposed 

ordinances during the Citizens’ Forum constituted an impermissible content-based 

restriction on free speech in a designated public forum, violating Plaintiffs right to free 

speech as guaranteed by Article 1, Section 14 of the North Carolina Constitution. 

In the alternative, the City’s use of Rule 5(c)(3) to ban any public comment from 

members of the Occupy movement in opposition of the proposed ordinance was an 
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unconstitutional, viewpoint-based restriction on free speech, violating Plaintiffs right to free 

speech as guaranteed by Article 1, Section 14 of the North Carolina Constitution. 

Facts 

1. The Charlotte City Council created a designated public forum by opening its 

January 23rd, 2012, meeting to public comment 

By opening its January 23rd, 2012, meeting to public comment, the Charlotte City 

Council created a designated public forum.  Over time, the public forum analysis has 

developed into a three-tiered doctrine.  Government hearings under one of three 

classifications: (1) traditional public forums; (2) designated public forums; and (3) limited 

public forums.  Christian Legal Soc'y Chapter of the Univ. of Cal. v. Martinez, 130 S. Ct. 

2971, 2984 n.11 (citing Pleasant Grove City v. Summum, 129 S. Ct. 1125, 1132).   First, in 

traditional public forums, “such as public streets and parks,” restrictions against free speech 

receive the highest level of scrutiny.  Id. (stating that a content-based restriction, aimed at 

silencing the message, its effect or the speaker, in a traditional public forum "must be 

narrowly tailored to serve a compelling government interest").  Second, “government 

property that has not traditionally been regarded as a public forum, [but is] intentionally 

opened up for that purpose” is considered a designated public forum.  Id.  Restrictions on 

speech in designated public forums are scrutinized under the same standard as restrictions 

in traditional public forums.  Id. (citing Pleasant Grove City, 129 S. Ct. at 1132).  Third, 

limited public forums are created when government property, traditionally not dedicated to 

public use, is opened, but is limited to use by certain groups or dedicated solely to the 
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discussion of certain subjects.  Id.  Unlike traditional and designated public forums, 

restrictions on speech in limited public forums can be content-based, so long as they are 

“reasonable and viewpoint neutral.”  Id. 

Although the Supreme Court’s standards for classifying public forums can be easily 

stated, the correct classification of a public comment session under these standards is 

elusive.  There is no Supreme Court decision which states the correct classification for a 

public comment session.  Without a clear Supreme Court precedent to follow, the lower 

courts’ application of these standards can fairly be described as a “morass of confusion.”  10 

First Amend. L. Rev. 57, 77.  The First, Second, Third, Fifth, Sixth, Eighth, and Tenth Circuit 

Courts of Appeals have struggled with the distinction between a "designated public forum" 

and a "limited public forum," and, as a result, remain unclear on how to categorize public 

comment sessions.  See, e.g., Lowery v. Jefferson Cnty. Bd. of Educ., 586 F.3d 427, 432 

(6th Cir. 2009) (categorizing the public comment session at a school board meeting as both 

a “designated” and “limited” public forum); Shero v. City of Grove, 510 F.3d 1196, 1202 

(“Under our precedent, it is not entirely clear whether a city council meeting should be 

treated as a ‘designated public forum’ or a ‘limited public forum.’”); Ridley v. Mass. Bay 

Transp. Auth., 390 F.3d 65, 76 n.4 (1st Cir. 2004) (“The phrase ‘limited public forum’ has 

been used in different ways.”); N.Y. Magazine v. Metro. Transp. Auth., 136 F.3d 123, 128 

n.2 (2nd Cir. 1998) (describing a limited public forum as a sub-category of the designated 

public forum); and Bowman v. White, 444 F.3d 967, 975 (10th Cir. 2007) (“Substantial 
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confusion exists regarding what distinction, if any, exists between a ‘designated public 

forum’ and a ‘limited public forum.’”)   

Notably, there is no case in North Carolina’s jurisprudence which addresses the 

correct classification of a public comment period.  In Steinburg v. Chesterfield County 

Planning Comm’n, the Fourth Circuit Court of Appeals found that a county planning 

commission in Virginia created a limited public forum by inviting citizens to speak at a public 

meeting on the specific topic of whether the county should grant a real estate developer’s 

request to defer consideration of its application for a zoning change.  Steinburg v. 

Chesterfield County Planning Comm’n, 577 F.3d 377, 384-385.  Importantly, the public 

comment period at issue in Steinburg was created to address a specific subject. The Fourth 

Circuit’s categorization of the public comment period in Steinburg aligns with the plain 

meaning of the definition given to a limited public forum by the Supreme Court, namely 

“property . . . opened [for public use], but . . . limited to use by certain groups or dedicated 

solely to the discussion of certain subjects.” Christian Legal Soc'y, 130 S. Ct. at 2984 n.11 

(citing Pleasant Grove City, 129 S. Ct. at 1132) (emphasis added). 

In its January 23rd, 2012, meeting, the Charlotte City Council placed a “Citizens’ 

Forum” on its agenda.  It is a well-established policy of the Charlotte City Council to hold a 

Citizen’s Forum on the fourth Monday of every month, in compliance with the State’s 

requirement that each city council “shall provide at least one period for public comment per 

month at a regular meeting of the council.” N.C. Gen. Stat. § 160A-81.1.  Unlike the public 

comment period in Steinburg, the Citizens’ Forum is not dedicated solely to the discussion of 
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certain subjects.  It is an open forum intended to give citizens the opportunity to speak on, 

and have the Council hear, whatever issues are important to them.  Therefore, the standard 

promulgated by the Supreme Court for limited public forums is not proper for the Citizen’s 

Forum.  Rather, City Council Meetings, not traditionally open for public speech, are opened 

to public comment on any issue during the Citizens’ Forum, a time designated for this 

purpose.  Therefore, the Citizen’s Forum should be classified as a designated public forum, 

and content-based restrictions on free speech during the Citizen’s Forum should receive the 

highest level of scrutiny.  This classification is supported by the North Carolina statute 

imposing the duty of opening City Council meetings for public comment because the statute 

expressly authorizes several reasonable time, place, and manner restrictions that city 

governments may place on public comment sessions, but does not expressly authorize 

content-based restrictions, which should require a higher level of scrutiny.  N.C. Gen. Stat. 

160A-81.1(expressly authorizing several time, place, and manner restrictions, such as “fixing 

the maximum time allotted for each speaker,” “providing for the designation of spokesmen 

for groups of persons supporting or opposing the same positions,” and “providing for the 

maintenance of order and decorum in the conduct of the hearing,” but not expressly 

authorizing city governments to make content-based restrictions).  

In summary, because the nature of the Citizens’ Forum was to allow open public 

comment on any number of issues, and was not created to specifically address a particular 

group or subject, the limited public forum classification is not appropriate.  Instead, the 

Citizens’ Forum should be classified as a designated public forum, and any content-based 
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restrictions on free speech during the Forum should be reviewed with the highest level of 

scrutiny. 

2. The City’s use of Rule 5(c)(3) of the Council’s Rules of Procedure to prohibit members of 

Occupy Charlotte from commenting on the proposed ordinances during the “Citizens’ 

Forum” was an unconstitutional, content-specific restriction on free speech in a designated 

public forum. 

As applied to Plaintiffs, the Charlotte City Council’s use of Rule 5(c)(3) of the City 

Council’s Rules of Procedure was an unconstitutional, content-specific restriction on free 

speech.  In a designated public forum, restrictions on speech are scrutinized under the same 

standard as restrictions in traditional public forums; content-based restrictions must be 

narrowly tailored to serve a compelling government interest.  Christian Legal Soc'y, 130 S. 

Ct. at 2984 n.11 (citing Pleasant Grove City, 129 S. Ct. at 1132).  “A content-based 

regulation of speech occurs where restrictions are placed on the espousal of a particular 

viewpoint, or when there is a prohibition of public discussion of an entire topic.” State v. 

Petersilie, 334 N.C. 169, 183 (N.C. 1993). 

Rule 5(c)(3) of the City Council’s Rules of Procedure states that “Once a matter has 

been the subject of a public hearing, persons will not be allowed to address the Council on 

that matter at a subsequent Council meeting, or at a subsequent informal session devoted 

to hearing from citizens.” (City code cite).  Rule 5(c)(3) is a content-based restriction 

because it prohibits citizens from the discussion of an entire topic, namely any matter that 

was the subject of a previous public hearing. Therefore, Rule 5(c)(3), as applied to Plaintiffs 
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in the designated public forum, is unconstitutional unless it served a compelling government 

interest and was narrowly tailored to serve said interest. 

There was no compelling government interest in preventing members of Occupy 

Charlotte from speaking about the proposed ordinances at the January 23rd Citizen’s Forum. 

Rule 5(c)(3) does not justify itself by stating the interest it is intended to advance.  The City 

might argue that it had an interest in preserving the time available at the Citizens’ Forum for 

topics not previously discussed in order to avoid repetitive discussion of identical issues.  

Even if this interest was found to be substantial, Rule 5(c)(3), as applied to Plaintiffs, was 

unconstitutionally overbroad because it prevented Plaintiffs from speaking on new, 

controversial, legislation and issues that they had no previous opportunity to address.  The 

proposed ordinances presented by the City Council at the January 23rd meeting were 

substantially different than the proposed ordinances presented at the January 8th meeting.  

Chief among the changes to the proposed ordinances was a provision that allowed the City 

Manager to unilaterally declare an “extraordinary event,” under which citizens would face 

several added restrictions on their rights to freedom of speech and assembly. This change, 

among others, warranted new discussion because it created issues that did not exist at the 

time of the January 8th meeting.  In summary, Rule 5(c)(3), as applied to Plaintiffs, lacked 

any substantial government interest and was unconstitutionally overbroad in its application. 

3. The City’s use of Rule 5(c)(3), as applied to members of Occupy Charlotte, was not 

viewpoint-neutral. 
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 Even under the lesser standard of review promulgated for limited public 

forums by the Supreme Court, the City’s use of Rule 5(c)(3) to prevent members of Occupy 

Charlotte from speaking about the ordinance during the Citizens’ Forum was 

unconstitutional because it was not view-point neutral.  “When government silences 

particular views, government censorship is most egregious and always offends the First 

Amendment.” See Rosenberger v. Rector and Visitors of Univ. of Va., 515 U.S. 819, 829 

(2000) (“When the government targets not subject matter, but particular views taken by 

speakers on a subject, the violation of the First Amendment is all the more blatant.”). 

In describing the standard of review for limited public forums, the Court emphasized 

that the governmental bodies may place reasonable restrictions on free speech during a 

limited public forum, “so long as they do not impose those limits in a manner that 

discriminates based on the speaker’s viewpoint.” Steinburg, 577 F.3d at 384-85.  While the 

government may be justified “in reserving [its forum] for certain groups or for the discussion 

of certain topics” in a limited public forum, Good News Club, 533 U.S. at 106 (quoting 

Rosenberger v. Rector & Visitors of Univ. of Va., 515 U.S. 819, 829 (1995), it still “must not 

discriminate against speech on the basis of viewpoint,” and any restriction “must be 

reasonable in light of the purpose served by the forum.” Child Evangelism Fellowship of S.C. 

v. Anderson Sch. Dist. Five, 470 F.3d 1062, 1067-68 (4th Cir. 2006) (quoting Good News 

Club, 533 U.S. at 106-07). 

In effect, the Charlotte City Council used Rule 5(c)(3) as a screening mechanism to 

keep out any negative comments regarding the proposed ordinances during the Citizens’ 
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Forum, while retaining the ability to ask questions of and hear comment from those in favor 

of the ordinances. Prior to the January 23rd City Council meeting, Occupy Charlotte had 

vocally opposed the proposed ordinances on several occasions. Of particular concern to 

Occupy Charlotte was the ban on camping on public property included in the proposed 

ordinances, which would cause the Occupy Charlotte campsite to be disbanded by the 

Charlotte Mecklenburg Police Department.  

The City Council’s use of Rule 5(c)(3) to screen out speakers belonging to a group 

known to be opposed to the proposed ordinances was an unconstitutional, viewpoint-based 

restriction that allowed the City Council to proceed to vote in favor of adopting controversial 

legislation without hearing any vocal opposition, even during a time normally reserved for 

open public comment. Although the City Council refused to hear comments from those 

opposing the ordinance, it did question the Defendant’s police representative, who was in 

favor of the ordinance, on multiple occasions, giving him ample time to make comments in 

support of the ordinances.  In summary, even if the Citizens’ Forum was classified as a 

limited public forum, the City’s use of Rule 5(c)(3) to ban Occupy members, obviously in 

opposition to the ordinances, from speaking at the Forum, while allowing a pro-ordinance 

speaker  to speak in favor of the ordinances, was a viewpoint-based restriction and violated 

Plaintiffs’ right to free speech as guaranteed by Article 1, Section 14 of the North Carolina 

Constitution. 
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Conclusion 

By designating an open, public comment period during the January, 23rd, 2012, City 

Council meeting, the City created a designated public forum. In a designated public forum, 

content-based restrictions on free speech are subject to strict scrutiny. The City Council’s 

use of Rule 5(c)(3) of the City Council’s Rules of Procedure to ban any public comment from 

members of the Occupy movement on the subject of the proposed ordinances during the 

Citizens’ Forum fails to pass strict scrutiny.  It constituted an impermissible content-based 

restriction on free speech, effectively violating Plaintiffs of their right to free speech as 

guaranteed by Article 1, Section 14 of the North Carolina Constitution. 

In the alternative, even if the Citizens’ Forum was classified as a limited public forum, 

the City’s use of Rule 5(c)(3) to ban any public comment from members of the Occupy 

movement in opposition of the proposed ordinance was still unconstitutional because it 

restricted speech based on viewpoint.  This viewpoint-based restriction on free speech 

effectively deprived Plaintiffs of their right to free speech as guaranteed by Article 1, Section 

14 of the North Carolina Constitution. For all these reasons, the anti-camping ordinance 

should be declared null and void. 

Respectfully submitted, this the 24th day of February, 2012 

__________________________                                                         
Kenneth T. Davies, Esquire 
2112 East 7th Street, Suite 200 
Charlotte, North Carolina 28204 
Phone:  704-376-2059/ Fax:  704-499-9872 
Email:  kendavies@kdavies.com  
NC Bar No. 9190 
Attorney for Plaintiffs  


